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(ii) Five or fewer shareholders. For
purposes of this paragraph (c), an S
corporation shall not include a small S
corporation. A small S corporation is
defined as an S corporation with 5 or
fewer shareholders, each of whom is a
natural person or an estate. For pur-
poses of this paragraph (c)(2), a hus-
band and wife (and their estates) are
treated as one shareholder. If stock
(owned other than by a husband and
wife) is owned by tenants in common
or joint tenants, each tenant in com-
mon or joint tenant is considered to be
a shareholder of the corporation. The
limitation is applied to the number of
natural persons and estates that were
shareholders at any one time during
the taxable year of the corporation.
Thus, for example, an S corporation
that at no time during the taxable year
had more than 5 shareholders may be
treated as a small S corporation even
if, because of transfers of interests in
the corporation, 6 or more natural per-
sons or estates owned stock in the cor-
poration for some portion of the tax-
able year.

(iii) Special rule. The exception pro-
vided in paragraph (c)(2)(ii) of this sec-
tion does not apply to an S corporation
for a taxable year if any shareholder in
the corporation during that taxable
year is a pass-through shareholder. For
purposes of this paragraph (c)(2)(iii), a
pass-through shareholder is—

(A) A trust;

(B) A nominee; or

(C) Other similar pass-through per-
sons through whom other persons have
an ownership interest in the stock of
the S corporation. For purposes of the
preceding sentence, a shareholder’s es-
tate shall not be treated as a pass-
through shareholder.

(iv) Determination made annually. The
determination of whether an S corpora-
tion meets the requirements for the ex-
ception under paragraph (c)(2)(ii) of
this section shall be made for each tax-
able year of the corporation. Thus, an
S corporation which does not qualify as
a small S corporation in one taxable
year may qualify as a small S corpora-
tion in another taxable year if the re-
quirements for the exception under
paragraph (c)(2)(ii) of this section are
met with respect to that other taxable
year.
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(v) Election to have subchapter D of
chapter 63 apply—(A) In general. Not-
withstanding paragraph (c)(2)(ii) of this
section, a small S corporation may
elect to have the provisions of sub-
chapter D of chapter 63 of the Code
apply with respect to that corporation.

(B) Method of election. A small S cor-
poration shall make the election de-
scribed in paragraph (c)(2)(v)(A) of this
section for a taxable year of the cor-
poration by attaching a statement to
the corporate return for the first tax-
able year for which the election is to be
effective. The statement shall be iden-
tified as an election under §301.6241-
1T(c)(2)(v)(A), shall be signed by all
persons who were shareholders of that
corporation at any time during the cor-
porate taxable year to which the re-
turn relates, and shall be filed at the
time (determined with regard to any
extensions of time for filing) and place
prescribed for filing the corporate re-
turn.

(C) Years covered by election. The elec-
tion shall be effective for the taxable
year of the corporation to which the
return relates and all subsequent tax-
able years of the corporation unless re-
voked with the consent of the Commis-
sioner.

[T.D. 8122, 52 FR 3002, Jan. 30, 1987]

§301.6245-1T Subchapter S items.

(a) In general. For purposes of sub-
title F of the Internal Revenue Code of
1986, the following items which are re-
quired to be taken into account for the
taxable year of an S corporation under
subtitle A of the Code are more appro-
priately determined at the corporate
level than at the shareholder level and,
therefore, are subchapter S items:

(1) The S corporation aggregate and
each shareholder’s share of, and any
factor necessary to determine, each of
the following:

(1) Items of income, gain, loss, deduc-
tion, or credit of the corporation;

(ii) Expenditures by the corporation
not deductible in computing its taxable
income (for example, charitable con-
tributions);

(iii) Items of the corporation that
may be tax preference items under sec-
tion 57(a) for any shareholder;

(iv) Items of income of the corpora-
tion that are exempt from tax;
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(v) Corporate liabilities (including
determinations of the amount of the li-
ability, whether the corporate liability
is to a shareholder of the corporation,
and changes from the preceding year);
and

(vi) Other amounts determinable at
the corporate level with respect to cor-
porate assets, investments, trans-
actions, and operations necessary to
enable the S corporation or the share-
holders to determine—

(A) The general business credit pro-
vided by section 38;

(B) Recapture under section 47 of the
credit provided by section 38;

(C) Amounts at risk in any activity
to which section 465 applies;

(D) The depletion allowance under
section 613A with respect to oil and gas
wells;

(E) Amortization of reforestation ex-
penses under section 194;

(F) The credit provided by section 34
for certain uses of gasoline and special
fuels; and

(G) The taxes imposed at the cor-
porate level, such as the taxes imposed
under section 56, 1374, or 1375;

(2) Any factor necessary to determine
whether the entity is an S corporation
under section 1361, such as the number,
eligibility, and consent of shareholders
and the classes of stock;

(3) Any factor necessary to determine
whether the entity has properly elected
to be an S corporation under section
1362 for the taxable year;

(4) Any factor necessary to determine
whether and when the S corporation
election of the entity has been revoked
or terminated under section 1362 for
the taxable year (for example, the ex-
istence and amount of subchapter C
earnings and profits, and passive in-
vestment income); and

(5) Items relating to the following
transactions, to the extent that a de-
termination of such items can be made
from determinations that the corpora-
tion is required to make with respect
to an amount, the character of an
amount, or the percentage of stock
ownership of a shareholder in the cor-
poration, for purposes of the corpora-
tion’s books and records or for pur-
poses of furnishing information to a
shareholder:

§301.6245-1T

(i) Contributions to the corporation;
and

(ii) Distributions from the corpora-
tion.

(b) Factors that affect the determina-
tion of subchapter S items. The term
“‘subchapter S item’ includes the ac-
counting practices and the legal and
factual determinations that underlie
the determination of the existence,
amount, timing, and characterization
of items of income, credit, gain, loss,
deduction, etc. Examples of these de-
terminations are: The S corporation’s
method of accounting, taxable year,
and inventory method; whether an
election was made by the corporation;
whether corporate property is a capital
asset, section 1231 property, or inven-
tory; whether an item is currently de-
ductible or must be capitalized; wheth-
er corporate activities had been en-
gaged in with the intent to make a
profit for purposes of section 183;
whether the corporation qualified for
the credit for increasing research ac-
tivities under section 41; and whether
the corporation qualified for the credit
for clinical testing expenses for a rare
disease or condition under section 28.

(¢) Ilustrations—(1) In general. This
paragraph (c) illustrates the provisions
of paragraph (a)(5) of this section. The
determinations illustrated in this para-
graph (c) that the corporation is re-
quired to make are not exhaustive;
there may be additional determina-
tions that the corporation is required
to make which relate to a determina-
tion listed in paragraph (a)(5) of this
section. The critical element is that
the corporation is required to make a
determination with respect to a matter
for the purposes stated; failure by the
corporation actually to make a deter-
mination (for example, because it does
not maintain proper books and records)
does not prevent an item from being a
subchapter S item.

(2) Contributions. For purposes of its
books and records, or for purposes of
furnishing information to a share-
holder, the S corporation must deter-
mine:

(i) The character of the amount re-
ceived by the corporation (for example,
whether it is a contribution, loan, or
repayment of a loan);
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(ii) The amount of money received by
the corporation; and

(iii) The basis to the corporation of
contributed property (including nec-
essary preliminary determinations,
such as the shareholder’s basis in the
contributed property).

To the extent that a determination of
an item relating to a contribution can
be made from these and similar deter-
minations that the corporation is re-
quired to make, that item is a sub-
chapter S item. To the extent that the
determination requires other informa-
tion, however, that item is not a sub-
chapter S item. Such other informa-
tion would include those factors used
in determining whether there is recap-
ture under section 47 by the contrib-
uting shareholder of the general busi-
ness credit because of the contribution
of property in circumstances in which
that determination is irrelevant to the
corporation.

(3) Distributions. For purposes of its
books and records, or for purposes of
furnishing information to a share-
holder, the S corporation must deter-
mine:

(i) The character of the amount
transferred to a shareholder (for exam-
ple, whether it is a dividend, compensa-
tion, loan, or repayment of a loan);

(ii) The amount of money distributed
to a shareholder;

(iii) The fair market value of prop-
erty distributed to a shareholder;

(iv) The adjusted basis to the cor-
poration of distributed property; and

(v) The character of corporation
property (for example, whether an item
is inventory or a capital asset).

To the extent that a determination of
an item relating to a distribution can
be made from these and similar deter-
minations that the corporation is re-
quired to make, that item is a sub-
chapter S item. To the extent that the
determination requires other informa-
tion, however, that item is not a sub-
chapter S item. Such other informa-
tion would include the determination
of a shareholder’s basis in the share-
holder’s stock or in the indebtedness of
the S corporation to the shareholder.
(d) Cross reference. For the definition
of subchapter S item for purposes of
the windfall profit tax, see §51.6245-1T.
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(e) Effective date. This section shall
apply to taxable years beginning after
December 31, 1982.

[T.D. 8122, 52 FR 3003, Jan. 30, 1987]

Collection

General Provisions

§301.6301-1 Collection authority.

The taxes imposed by the internal
revenue laws shall be collected by dis-
trict directors of internal revenue. See,
however, section 6304, relating to the
collection of certain taxes under the
provisions of the Tariff Act of 1930 (19
U.S.C. ch. 4).

§301.6302-1 Mode or time of collection
of taxes.

(a) Employment and excise tares. For
provisions relating to the mode or time
of collection of certain employment
and excise taxes and the use of author-
ized financial institutions in connec-
tion with the payment thereof, see the
regulations relating to the particular
tax.

(b) Income taxes. (1) For provisions re-
lating to the use of authorized finan-
cial institutions in depositing income
and estimated income taxes of certain
corporations, see §1.6302-1 of this chap-
ter (Income Tax Regulations).

(2) For provisions relating to the use
of authorized financial institutions in
depositing the tax required to be with-
held under chapter 3 of the Code on
nonresident aliens and foreign corpora-
tions and tax-free covenant bonds, see
§1.6302-2 of this chapter.

[32 FR 15241, Nov. 2, 1967, as amended by T.D.
8952, 66 FR 33832, June 26, 2001]

§301.6303-1 Notice and demand for
tax.

(a) General rule. Where it is not other-
wise provided by the Code, the district
director or the director of the regional
service center shall, after the making
of an assessment of a tax pursuant to
section 6203, give notice to each person
liable for the unpaid tax, stating the
amount and demanding payment there-
of. Such notice shall be given as soon
as possible and within 60 days. How-
ever, the failure to give notice within
60 days does not invalidate the notice.
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